Alien v
Striet Liability’s

By Jefirey D. Eisenberg

it used to be timat in Utah federal
courts a plaintiff suing a product
manufacturer for injuries caused by &
taulty product design did aat have to
prove that & safer design was available
at the time the dsfendant’s product was
sold. This is no longer frue. Over the last
flve years, several tenth Circuit cases
purparting to “interpret” Utah taw now
require a plainiiff to establish the
availability of a safer design as part of
the plaintif's prima facie case. There is,
. however, no Utah state appellaie law
supporting this position, and the Tent
Cireuit's position is arguably at adds with
the Utah Product Liability Act. My
purpose here is to review these changes,
put them in their historical perspective
and explain why the Utah Supreme Court
should reject the Tenth Circuit's position.

At the root of the debate is the
question: how "strict” should strict
fishility be when it comes to proving the
manufacturer's liability for an allegedly
faulty product design?

Way back in ancient history, hefore
the Contract with America and bafare
Jazz playoif tickets cost more than a
college aducation, strict liability was a
popular legal doctrine. in the early
1980's the Restatement 2d of Torts
adopted Section 402A, That saction
pravides that a manufacturer of a
dafectively-designed product which
causes Injury is liable to the injured user
gven if “the seller has exercised all
possible care in the preparation and sale
of the product.” This was a revolutionary
change in the law. The drafters of the
Restatement 2d reasaned ihat the
manufaciurer who profits from the sale of
the product is normally in a betier
* pasition than the injured victim 1o pay for
the cost of injuries resuliing from the
product's hazard, at least when the

product is used in a normal and proper

way. The drafters of the Restaiement 2d
also predicted that impasing strict
liability on produci manufacturers would
mativate manufacturers to wark harder t0
design better and safer products. |

Of coursa, the drafters of the
Restatement 2d were right about this.
The evidence is all around us. For
instance, compare the Iinteriar
crashworthiness of a 1985 station wagon
with your famity's current minivan. Which
would you rather put your kid in?

Nevertheless, strict lizhility has been
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an expensive praposition for product
manufacturers. Mat so much because of
the direct cost of product liability suits
(contrary to  widely gspousgd
propaganda), but because safety design
and engineering is an expensive and
time-cansuming process. Therefore, to
no one's surprise, soon after the advent
of Section 4024 product manufacturers
began mounting a campaign against
strici product liahility. In recent years,
with the conservative bent of the federal
sourts, this campaign has started to bear
fruit.

Regrettably the drafters of Section
4Q2A used an unfartunate choice of
words in naming ihe tort. They called it
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uiet Assassin?

questionabls wheather, as a matier rﬁ
good public policy, the state of the art
defense sven if praven should excise a
manufacturer from lighility. I a product is
unreasonably dangerous, shouldn't the
manufacturer either develop the
technology to make it safer or withdraw
the product from the marketplace?

Not very long ago, thi§ was actually
the prevailing view. According io the
authors of a leading product liability
treatise puhlished in 1988, "The vast
majority of courts recognize(d) the
imposition of strict liability on
manufaciurers regardless of the 'siate of
the art’ at the time the product was
designed." Frumer & Friedman,
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The Minnstar case involved a serious injury.on & boating excursion. It generated little

. it ',a/f
. i

il

publicity when handed down in 1983,

“strict liability.” In today's world, where
the President of the United States can be
excused for serious “moral lapses” if (but
only if) there are no lapses in the U.g.
economy, most peaple don't want the
law to be too “strict” on businesses.
Even though *strict liability" has never
imposed absolute liability on product
manufacturers, the idsa af holding
product manufacturers responsible for
injuries caused by their products has
hecoma increasingly unpopular in the
federal courts.

One inroad against & manufacturer's
strict liability has been the “state of the
art” defense which reasons that a
manufacturer should nat be liable i its
product is dangerous but is the best
technology available at the time of sale.
The defensa is arguably inconsistent
with the ltegal standard of strict lability
autlined in Section 402A which imposes
lianility even if "the seller has exercised
all possible care in the preparation and
sale of the product.” Moreover, it is
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PRODUCTS LIABILITY 2.26(8) at 2-1673
to-1674 (1289).

Frumer & Friedman noted that soms
states allowed the state of the art
defense to be cansidered. /d at 2-1678
and -1679. These couris reasonad that
the state of the ari in the indusiry was
relevant to the guestion of whether the
product was unreasonably dangsrous.
Howevar, naarly ali cases allowing the
siate of the art evidence held that it was
the manufacturer's affirmative defense
and not a necassary element of the
plaintiff's prima facie claim. Moreover,
nearly all cases allowing the defense
held that even if the manufacturer proved
that its product conformed to the state of
the art, the jury could siill find for the
plainiitf. These courts reasoned that state
of the art evidence was only one factor
for the jury to censider in dstermining

" whether the product was defective anc, y,

unreasonably dangerous.
Allen v. Minnsiar, Inc. 8 F.3d 1470
{10th Cir. 1993) changed all that.



Perhaps you have never heard of the casea. |t genarated
refatively little attention when it was handed down nearly five
years ago. It has vet to be adopted (or for that matter.
rejected) by Utah appeliate courts, but it has been followed in
the Tenth Circuit and the U5, District Court for the District of
tJiah. It changes and increases whai the plaintift must prove
to win a design defect case. lts precise legal implications are
not clear, but manufaciurers are now using the decision o
argue that a plaintift's product demgn case fails as a matter of
law unless. the plaintiff- can prove that a safer aliernative
design was available in the marketplace ai the time the
defendant manufactured its unsafe ‘produci. This
interpretation -overstates. wihat the court intended in Minnstar
and would have disastrous anti-consumer impfications. If
Allan js stretched to this.extent and becomes the law i Utah-
_and elsewhere; it will stifle the motivation of product
‘manuiaciurers to design for safety as well as-profit. A
In Minnstar, the plaintiff was injured when he fell into the
~.water during a boating excursion and -his leg was severaly
mangled by the boat's propeller. The plainiiff argued that ths
boat should have been designed with a guard to shigld the
propeller blades.. The plaintiff's expert tesiified that such
" fuards were technologically feasitle as of the tims of trial,
However, he expressed no opinion concerning whether the
prapelier guard was within the "State df the art” when the Boat
was sold-in 187 T
" -The manufacturér moved for summary judgment argumg

that it should not be lisble because the plaintif had failed to -

prove that it was feasible to eliminate the hazard at the time
the boaf was manufactured. Judge Sam granied ihe
defendant's summary judgment motion, and the Tenth Circult,
affirmed. The Tenth Circuit/ stated, “Now in making our best
=ffort to asceriain and appiy Utah law, we concluds that the .

Jistrict Court did not arr in holding-that the plainff did bear . -

‘he burden of showing that an alternative, safer design,
* practicable under the circumsiances, was available at the

time the boat and engine were sold." 38 F.3d at 1479.,
Unfortunately, in atiempting o “ascertain” Utah law, the Tenth
Circuit cited no Utah case authority to support its position.
Arguably, Minnstar misinterpreted Utah law. Utah
adopted Secifon 402A of the Restatement 2d of Toriz.in
Ernest W. Hahn, Inc. vs. Armco Steel Co., 601 P.2d 152 (utah
--1878). The court in that case also recognized-two defensas to
strict product liability: product misuse and assumption of risk,
601 P.2d at 158. Subsequsni cases have reaffirmed thai
Section 4024 is the law in Uteh. See, &.g. House v. Armous of

- Am., Inc. 929 P.2d 340, 343 (Utah 1996). Although those -

cases have shown some willingness o recagnize other
defenses to a strict products liaiilty claim, see id. ar 343-56
{finding that fact issues precluded an "open and .obvious
—danger" defense and a "sophisiicated user” defense in
defective-warning c:ase) the court has never express!y _
adopted the “siate of the art" defensa. B
" The Utah Product Liability Act, UTAH CODE ANN, 78-15-
1 through -8 (1898) does not direcily address siate of the art
avidence either, but it seems consistent with cases allowing™ ™
the trier of fact to comsidsr the evidence as one facior in
determining whether a product was defective hit not
dispositive -by Tiséli. Section 78-15-6 of the act provides that®
aven when the product conforms with Ie‘galiyermposed
governmentat-safety standards.the manufactureris entitled
onty to a rebuttat presumptlon thai his pmduct is not
_ defsctive: - -
Questions still remain after Mifinstar. Suppose for
instance that the plaintiii's expert testified thai, at the time the

defendant's product was manufactured, technology was

dvailable from other industries which easily could have baen’
adapied to make the defendani's pruduct safer. Suppose,
however, that the plaintiff's expert is unable to present
evidenee that there were any competitor's products in tha
markatplace on the date of manyiacture actually using the
suggested safety improvement. On the basis of this tesimony,
i= a plainitiff entitled to present his claims ta a jury under
Minnstar? Tha answer is probably yes.but it is not completely
Clear. Minnstar does not clearly answer the question of exactly
what a plaintiif must prove to get a jury in & design defect
case. However, fooilnote 9 of Minnstar suggests thai the
plaintlff's expart must at a minfmum-present evidence of “an
_alternative which was technically feasible and practicable in
terms_of cost in the overall design and operation of ihe
product.” B F.3d-at 1480, In Mininstar, the couft clearly stated
that the relevant time frame is the daiz of the manufacmre not
the date of injury or of frial,. :
Minnstar has been followed in Sta!ey V. Bndaesmne
Firestone, Inc., 106 F.3d. 1504 (10th Cir. 1987) (interpreting
Colorado law) and in English v. Suzuki Motor Co., 120 Fad
270, 1987 WL 4285658 (10th Cir. 1998, unpublished
disposition), in the English case, the 10th Circuit reviewed a
decision from Magistrate Judge Ronald Boyce of the District
o Utah. The plaintiff in that case claimed. that an ATY was
defectively designed because it was not equipped with a
roliover protection system. Magistraie Judge Boyce found that
the tesiimony of plaintff's expert was “meraly theoretical” and
that the expert had presented no competent evidence that his
rollaver protection system could actually have been adapiad
for a production ATV. The Tenth Circuit upheld a summary
judgmeant faor the manufacturer because there was no
avidence of an alternative feasible design "capable of being
adapted in the ATV market.” This language suggests ihat itis
enough if the plaintifi's expert can prove that it was
technologically and economically feagible to adapt an

Continued on Pg. g



Affen v. Minstar
engineering design usad in anothsr
industry or product io make the
defendant's product safer.

Product manufacturars and their
attornegys are not satisiied with this
interpretation of Minnsiar. In‘recent
years, they have argued that under
Minnstarand its progeny it is not 2nough
to simply prove that an aligrnative design
was technologically feasible and could
have been implemented in = cost-

affective manner. Stretching Minnstar ta’

its exireme, defendants have argued that
Minnstar requires the- plaintiif to show
that a safer altarnative design was
alrgady in the marketplace at the time a
defendant’s product was manufacturad.
This interpratation of Minnsiar could
have disastrous implicatiens. Product
manufaciurers Would be encouraged to
avoid developirg. new safety | innavations.
Why? Because as long &as no

manufacture cievelops a safer product, -
all manufacturers are immune from.-

design defeci claims._This gives

manufacturers a tremendous incentive to

act together. [ no manufacturer ever acts
alone, then no injured plaintiff can point
. o a competitor's safer design to suppart
his or her product liability célaim. If nd
manufacturer acts alone, then all
-manufacturers can claim that their
product conformad to the "state of the
art.” But if nc manufacturer, acts alone,
the industry safety efiort is stiflad, and
product users will continue ta ba injured.

Couid this really happen, or is the
idsa of a cartel and collusion betwssn
product manufacturers a mere figment of
a paranoid lawyer's imagination?
Consider the case of Johnson vs.

Bradford White, a case 1 recently

handled in the Utah federal court, and
you will see how real this danger is.

tn Johnsan vs. Bradford White, my
client was territbly burned whzn vapors
from & can of coniact cement he was
using were drawn into & Bradford White
heater and were explosively igniied by
the water heater's pilot light. The defect

in the water heater was that it requirad -

outside air for its gas burner and sucked
in the air from ground level, like & silent
vaguum cleaner, Flammable vapors are

he:w:er than air and-can migrate great

Mﬁnnsﬁ.‘ar does not .

clearly answer the
guestion of exacily
what a plaintiff must
prove to a jury in a
design defect casea.

distances along the ground, and, water -

heaters are often stored’ in'basemeants

and garages where flammable fivids are™
. often used or siored. As a resuli, the
current gas water heater design used by-

all water heater manufacturers today,
including Bradford White, has taken a
tragic toll on human heaith and’life. In
1993, the Consumer Produci Safety
Commission concludad that at least 300
persons per year are severely burned or
killed when flammable vapors are drawn
inta pilat lighis and explosivaly igriited.
Why had no manufacturars aver
designed ‘a =olution to eliminate. this

terrible hazard? The American water

heater companias .joined the Gas
Appliance Manufacturars Association

(GAMA), Since that time, on most safety

design fissues, no water heater
manufacturer has aver acted alone; all

proposed safety design changes were
discussed, decided and acted on (or
nai) through GAMA. For many years,
GANMA insisted that thera was no need o0
change the design of gas water heatars.
It was not uniil the Consumer Produg
Safety Commission intervened in thi
early -1980°s that the water heater
manufaciurers finally began a joint
industry effert o design a water heater
which did"not suck in and. explosively
ignitz {flammable vapors frorn ground
fevel.

Some of the suggested salutions
were as simple as merely elevating the
water heater on a stand so that the water
heatar burner and pilot light were. at
least 18 inches off the ground, Long

- ago, GAMA's members recognized that

this elemantary design change would

- prevent many ftarmmahle vapor fires. For

rézsons that remain obscure GAMA
never endorsed this design change. As
a result, no- manufacturer ever built a2
water heater with an attached siand.
Another proposed design changs
was to surround the burner on the water
heater with a device known as a.flash
arrastor. The flash arrestor has been
used-successfully in industry for more
than 100 years to prevent explosive

. ignition of flammabile vapars.

" The evidence develaped in Johnson
v. Bradfard White and’ othar water heaate’

T tases strangly suggests that wata

heater manufacturers acting thraugh
GAMA made a conscious decision naver
to go it'alone on safety desigh issues.
And while GAMA fiddled, peaple
burned—literally thousands of them.

“The experignce of the U.S. water

" heater industry illustrates why a plaintiff

should never have to. prove that a-better



safety design was “commercially available” at the {ime the
defendant sold its defsctive and unsafe product. That
standard would reward an industry for its joint inattertion fo
safety. As Judge Learned Hand siated more than 65 years
ago: - g ‘

ls it then a final answer that'(a) business has not yet
Ygenerally adopied (a safsty measurs)? Thare are, no doubt,
cases where courts seem o mafe the general praciice of
calling the standard of proper diligence...Indeed in most
cases reasonable prudence is in fact common prudence buf
strictly it is never its measure; a whole calling may have
unduly lagged in the adopiion of new and available devices..
It never may set its awn lests, however persuasive be its
usages. Courts must In the end say what is required; there
are precautions so imperative that even their universal
disregard will not excuse their ormission. ™ -

The T.J. Hooger, 60 F.2d 737, 740 (2d Cir. 1932).

Utah courts should not endorse Minnstar and make-it the
plainiifi's burden io show that & betier safety design was
technologically and economically fzasible at the iime the
defendant Sold its product. There are many products which
-should not be-sofd at all if they cannot be made.safe, -

Strict liability under Section 402A of the Restaterment 2d
af Torts is the law in Utah. It-imposes liability even if the
product is unreasenably dangercus, regardless of the:
manufacturer's care. in designing the product. While arguably
the state of the art.is a factor which the jury should consider,
Minnstar effectively abolishes strict liabilijy.in product design
cases by making it an absolute defense. Strict liability is then )
replaced with somathing like a negfigence standard of proof,
Thare is-no indication in any existing Utatrappellate case that
the Utah courts are ready to abandan strict liability. -

-The world may be becoming ever riore dangerous, but at
leasi fodfay's consumer praducts are considerably safer than .
in years past. This is the legacy resulting from the tart of strict
liabiiity. The blurden on product manufacturers is not
unreasonable, and Utah courts should not eviscerate the tort
as the Tenth Circuit has done. '

Jeffray D. E."senbergj is @ shareholder in ‘the firm of
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